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I.  SUMMARY  ADJUDICATION  SHOULD  BE  DENIED  AS  TO 

THE  THIRD  CAUSE  OF  ACTION  FOR  BREACH  OF  CONTRACT 

A.  Statement  Of  Facts 

Scientology  does  not  contest  having  engaged  in  what 
Armstrong's  cross-complaint  alleges  are  certain  violations  of  the 
December  6,  1986,  "Mutual  Release  of  All  Claims  and  Settlement 
Agreement"  ("agreement").  (Armstrong's  Statement  of  Undisputed 
and  Disputed  Facts  [ "ASUDF" ]  No.  1;  CSI  Ex.  A)  Rather,  it 
contends  that  the  terms  thereof  "required  Armstrong,  but  not  the 
Church  to  .  .  .  refrain  from  discussing  with  third  parties  his 
experiences  with  the  Scientology  faith."  (Moving  Memorandum  at  p. 
1:8-10)  -J  In  light  of  the  circumstances  at  the  time  of  the 
agreement,  this  claim  is  false  and  illogical. 

At  the  time  he  signed  the  agreement,  Armstrong  did  not  either 
believe  or  agree  that  Scientology  would  be  allowed  to  state 
whatever  it  wanted  about  Armstrong  in  the  future,  and  that  he 
would  remain  mute  no  matter  what  was  said.  ASUDF  No.  15,  p.15. 

For  years  Armstrong  had  fought  against  Scientology  for  his  right 
to  tell  the  truth.  ASUDF  No.  15,  p.15.  He  had  been  vindicated  by 
Judge  Breckenridge 's  decision  in  Armstrong  I .  ASUDF  No.  15,  p.16, 
Armstrong  dec.  Ex. 1C.  As  noted  by  Judge  Breckenridge,  not  only 
did  Armstrong  possess  a  great  "dedication  to  the  truth,"  Armstrong 
dec. Ex. 1C  at  5:9,  he  was  also  "credible  [and]  persuasive."  Id. 
at7:9-12.  Judge  Breckenridge  ultimately  ruled  Armstrong  was  free 
to  speak  on  all  matters  concerning  Scientology.  Id.  at  3:3-7. 
Armstrong's  cross-complaint  in  Armstrong  I  was  set  for  trial  in 
early  1987.  One  of  Scientology's  lawyers,  Lawrence  Heller, 
recognized  that  the  confidentiality  provisions  of  the  settlement 
agreement  were  mutual.  ASUDF  No.  15,  p.17-19.  f/ 


1  Therefore,  based  on  Scientology's  having  restricted  its 
attack  on  summary  adjudication  to  a  contractual  interpretation  "as 
a  matter  of  law,"  Armstrong  will  limit  his  opposition  to  such 
legal  issue  and  not  address  the  fact  of  the  breaches  themselves. 

2  On  or  about  November  1,  1989,  in  the  case  entitled 
Corvdon  v.  Church  of  Scientology  International.  Inc.,  et  al . .  LASC 

No.  C694401,  Scientology  attorney  Lawrence  E.  Heller  filed  a 
Notice  of  Motion  and  Motion  of  Defendant  Author  Services,  Inc.  to 

(continued. . . ) 
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B.  Standard  Of  Review 

When  the  meaning  of  the  language  of  a  contract  is  doubtful  or 
uncertain  and  parol  evidence  is  introduced  in  aid  of  its 
interpretation,  the  question  of  its  meaning  is  one  of  fact  and 
summary  adjudication  should  be  denied.  (Loree  v.  Robert  F.  Driver 
(1978)  87  Cal.App.3d  1032,  1039-1040;  Walter  E.  Heller  Western 
Coro,  v.  Tecrim  Corp.  (1987)  196  Cal.App.3d  149,  158) 

C.  Reciprocal  Covenants  Between  Scientology 
And  Armstrong  To  Maintain  Confidentiality 
Are  Implied  By  The  Agreement 

A  written  instrument  must  be  considered  as  a  whole,  and 
multiple  writings  must  be  considered  together  when  part  of  the 


2  ( .  . .continued) 

Delay  or  Prevent  the  Taking  of  Certain  Third  Party  Depositions  by 
Plaintiff;  Memorandum  of  Points  and  Authorities;  Declarations  of 
Lawrence  E.  Heller  and  Howard  Schomer  in  Support  Thereof.  (*)  In 
his  memorandum,  Heller  discussed  the  "block  settlement"  of  which 
the  Armstrong  agreement  was  a  part.  He  stated: 

One  of  the  key  ingredients  to  completing  these 
settlements,  insisted  upon  by  all  parties  involved,  was 
strict  confidentiality  respecting:  (1)  the  Scientology  ... 

staff  member's  experiences  with  ...  Scientology;  (2)  any 
knowledge  possessed  by  the  Scientology  entities  concerning 
those  staff  members  ...;  and  (3)  the  terms  and  conditions 
of  the  settlements  themselves.  Peace  has  reigned  since  the 
time  the  interested  parties  entered  into  the  settlements,  all 
parties  having  exercised  good  faith  in  carrying  out  the  terms 
of  the  settlement,  including  the  obligations  of 
confidentiality.  [Original  emphasis.] 

(Id.,  at  4:9-19)  In  his  sworn  declaration,  attorney  Heller 

testified: 


I  was  personally  involved  in  the  settlements  which  are 
referred  to  in  these  moving  papers  which  transpired  some  two 
and  one-half  years  ago.  Those  settlements  concerned  well 
over  a  dozen  plaintiff  litigants  as  well  as  various  Church  of 
Scientology  entities  .  .  .  Settlement  negotiations,  which 
were  not  supervised  by  any  court,  were  arduous  and,  as  is 
often  the  case  in  these  instances,  sometimes  contentious. 
However,  a  "universal  settlement"  was  ultimately  entered  into 
between  the  numerous  parties.  The  universal  settlement 
provided  for  non-disclosure  of  all  facts  underlying  the 
litigation  as  well  as  non-disclosure  of  the  terms  of  the 
settlements  themselves.  The  non-disclosure  obligations  were 
a  key  part  of  the  settlement  agreements  insisted  upon  by  all 
parties  involved.  [Original  emphasis.] 

(Id.  at  8:15-9:7) 
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same  contract.  The  factual  context  in  which  an  agreement  was 

reached  is  relevant  to  establish  its  meaning  unless  the  words 

themselves  are  susceptible  of  only  one  interpretation.  (Nish 

Noroian  Farms  v.  Aar.  Labor  Rel.  Bd.  (1984)  35  Cal. 3d  726,  735) 

In  the  instant  case,  Armstrong's  attorney,  Michael  Flynn,  in 

conjunction  with  advising  Armstrong  with  respect  to  the  agreement 

at  issue,  entered  into  two  side  agreements  with  Scientology  which 

directly  affected  Armstrong  about  which  he  never  told  Armstrong. 

ASUDF  No.  24,  p.31-32,  Armstrong  dec.  Exs.D,E.  First,  Flynn 

agreed  that  should  Scientology  prevail  in  its  appeal  of  Judge 

Breckenridge' s  decision  in  Armstrong  I  damages  on  re-trial  would 

be  limited  to  $25,001.00.  Id.  Ex.D.  Second,  Flynn  agreed  with 

Scientology  that  should  such  damages  be  awarded  against  Armstrong 

that  Scientology  would  indemnify  Flynn  therefor  who  in  turn  would 

pay  Armstrong.  Id.  Ex.E.  Furthermore,  Flynn  agreed  with 

Scientology  that  he  would  never  in  the  future  represent  any  person 

against  it  in  litigation.  ASUDF  No.  24,  p.31,  Armstrong  dec. ^6. 

When  taking  all  these  agreements  together  and  construing  them 

as  a  whole  (Civil  Code  §  1642) ,  the  intention  of  the  parties  is 

not  clear.  It  is  ambiguous  because  Armstrong  was  not  apprised  of 

the  entire  agreement  that  his  attorney  negotiated.  Scientology 

claims  that  Armstrong  agreed  that  Scientology  could  characterize 

him  in  any  way  it  chose.  Armstrong  argues  that  both  he  and 

Scientology  agreed  to  maintain  confidentiality  regarding  one 

another.  Scientology  would  have  the  Court  limit  its  analysis  to 

the  four  corners  of  the  document.  Armstrong  argues  that  the  Court 

must  take  into  consideration  extrinsic  evidence  in  determining  the 

meaning  of  the  document  and  the  intent  of  the  parties. 

It  is  a  fundamental  and  well  recognized  rule  that  in 
construing  contracts,  courts  must  look  not  only  to  the 
specific  language  employed,  but  also  to  the  subject 
matter  contracted  about,  the  relationship  of  the 
parties,  the  circumstances  surrounding  the  transaction, 
or  in  other  words  place  themselves  in  the  same  position 
the  parties  occupied  when  the  contract  was  entered  into, 
and  view  the  terms  and  intent  of  the  agreement  in  the 
same  light  in  which  the  parties  did  when  the  same  was 
formulated  and  accepted. 

(Bradner  v.  Vascmez  (1951)  102  Cal.App.2d  338,  227  P.2d  559,  562) 
Thus,  the  test  of  admissibility  of  extrinsic  evidence  to  explain 


Page  3 . 


MEMORANDUM  IN  OPPOSITION  TO  SUMMARY  ADJUDICATION  MOTION 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

s 

re 

Blvd. 


the  meaning  of  a  written  instrument  is  not  limited  to  whether  the 
instrument  appears  to  the  court  to  be  plain  and  unambiguous  on  its 
face,  but  whether  the  offered  evidence  is  relevant  to  prove  a 
meaning  to  which  the  language  of  the  instrument  is  reasonably 
susceptible.  (Delta  Dynamics.  Inc,  v.  Arioto  (1968)  69  Cal. 2d 
525,  528)  Conversations  between  and  declarations  of  the  parties 
during  negotiations  at  and  before  the  execution  of  the  contract 
may  be  shown.  (Woodbine  v.  Van  Horn  (1946)  29  Cal. 2d  95,  173  P.2d 
17,  22) 

The  principles  concerning  the  interpretation  of  contracts  are 

well  settled.  Paramount  among  these  rules  are  the  following: 

[T]he  contract  must  be  construed  as  a  whole  and  the  intention 
of  the  parties  must  be  ascertained  from  the  consideration  of 
the  entire  contract,  not  some  isolated  portion  [citations] ; 
a  contract  entered  into  for  the  mutual  benefit  of  the  parties 
is  to  be  interpreted  so  as  to  give  effect  to  the  main  purpose 
of  the  contract  and  not  to  defeat  the  mutual  objectives  of 
the  parties  [citations] ;  language  which  is  inconsistent  with 
the  objective  of  the  contract  shall  be  rejected  [citations] . 
Also,  where  a  contract  is  susceptible  of  two  interpretations, 
the  courts  shall  give  it  such  a  construction  as  will  make  it 
lawful,  operative,  definite,  reasonable  and  capable  of  being 
carried  into  effect  if  it  can  be  done  without  violating  the 
intention  of  the  parties  [citations].  And  last,  but  not 
least,  the  court  shall  avoid  an  interpretation  which  will 
make  a  contract  extraordinary,  harsh,  unjust,  inequitable  or 
which  would  result  in  absurdity  [citations] . 

(County  of  Marin  v.  Assessment  App.  Bd. ,  Marin  City  (1976)  64 

Cal.App.3d  316,  325)  A  contract  may  be  construed  and  explained  by 

reference  to  the  surrounding  circumstances  under  which  it  was  made 

and  the  matters  to  which  it  relates.  (Civil  Code  §  1637;  Kwikset 

Locks,  Inc,  v.  Stewart  Commissaries  (1964)  225  Cal. App. 2d  126, 

149) 

Since  it  is  "well  settled  that  a  fair  and  reasonable 
interpretation  of  a  contract  is  preferred  to  one  leading  to  harsh 
and  unreasonable  results"  (Farmers  Mutual  Telephone  Ass,  v.  P.G. 

&  E.  (1959)  173  Cal. App. 2d  102,  343  P.2d  111,  113-114),  the 

agreement  should  be  construed  such  that  the  confidentiality 
provisions  are  mutual.  Otherwise,  it  would  be  harsh  and 
unreasonable  to  allow  Scientology  to  slander  Armstrong  and  require 
him  to  be  mute.  Indeed,  in  light  of  Armstrong's  history  with 
Scientology  and  the  Armstrong  I  litigation,  to  adopt  Scientology's 
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proposed  construction  would  be  an  absurdity.  (Civil  Code  §  1638; 
White  v.  Cascade  (1936)  14  Cal.App.2d  695,  58  P.2d  994,  997) 

That  which  is  necessarily  implied  in  the  language  of  a 
contract  is  as  much  a  part  of  it  as  that  which  is  expressed. 
(Wal-Noon  Coro,  v.  Hill  (1975)  45  Cal.App.3d  605,  611-12)  A 
contract  includes  not  only  what  is  expressly  stated,  but  also  what 
is  necessarily  implied  from  the  language  used.  (Mercer  v.  Lemmens 
(1964)  230  Cal.App.2d  167,  171)  Where  express  covenants  fail  to 
cover  phrases  necessary  to  make  workable  and  meaningful  the 
covenants  expressed,  implied  covenants  may  be  resorted  to.  (Foley 
v.  U.S.  Paving  Co.  (1968)  262  Cal.App.2d  499,  505-06)  Stipulations 
which  are  necessary  to  make  a  contract  reasonable  are  implied  in 
respect  to  matters  as  to  which  the  contract  manifests  no  contrary 
intention.  (Straus  v.  North  Hollywood  Hospital  (1957)  150 
Cal.App.2d  306,  309  P.2d  541,  545)  A  fair  and  reasonable 
interpretation  of  a  contractual  provision,  rather  than  one  leading 
to  harsh,  unreasonable  or  inequitable  results,  is  always 
preferred.  (Ibid.)  When  the  law  implies  a  promise  from  the  terms 
of  a  written  contract,  the  promise  is  as  much  a  part  of  the 
contract  as  if  it  were  written  out.  (Amen  v.  Merced  Countv  Title 
Co .  (1962)  58  Cal. 2d  528,  532)  Unexpressed  provisions  of  a 

contract  may  be  inferred  from  the  writing  or  from  external  facts. 
(California  Lettuce  Growers  v.  Union  Sugar  Co.  (1955)  45  Cal. 2d 
474,  289  P.2d  785,  790)  The  rules  controlling  the  exercise  of 
judicial  authority  to  insert  implied  covenants  require  several 
concurrent  conditions:  (1)  the  implication  must  arise  from  the 
language  used  or  it  must  be  indispensable  to  effectuate  the 
intention  of  the  parties;  (2)  it  must  appear  from  the 
language  used  that  it  was  so  clearly  within  the  contemplation  of 
the  parties  that  they  deemed  it  unnecessary  to  express  it;  (3) 


One  vital  element  in  the  construction  of  a  contract  is 
the  intention  of  the  parties  in  relation  to  its  execution.  When 
determining  this  intention,  the  court  may  look  to  the 
circumstances  surrounding  the  making  of  the  agreement,  including 
the  object,  nature,  and  subject  matter  of  the  writing,  and  thereby 
place  itself  for  this  purpose  in  the  same  situation  in  which  the 
parties  found  themselves  at  the  time  of  contracting.  (Dunne  & 
Gaston  v.  Keltner  (1975)  50  Cal.App.3d  560,  564) 
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implied  covenants  can  only  be  justified  on  the  grounds  of  legal 
necessity;  (4)  a  promise  can  be  implied  only  where  it  may  be 
rightfully  assumed  that  it  would  have  been  made  if  attention  had 
been  called  to  it;  and  (5)  there  can  be  no  implied  covenant 
where  the  subject  is  completely  covered  by  the  contract.  (Adkins 
v.  Lear.  Inc.  (1968)  67  Cal. 2d  882,  905;  Addiego  v.  Hill  (1965) 
238  Cal . App. 2d  842,  847;  Walnut  Creek  Pine  Distrib.  v.  Gates 
Rubber  Co.  (1964)  228  Cal. App. 2d  810,  815-16) 

Both  the  language  of  the  agreement  and  the  November  1989 
declaration  and  memorandum  of  Scientology  attorney  Heller 
illustrate  that  confidentiality  was  indispensable  to  effectuate 
the  intention  of  both  Armstrong  and  Scientology.  Indeed,  a  review 
of  the  agreement  makes  it  clear  that  both  parties  desired  to 
terminate  their  disputatious  interactions  with  one  another  and 
leave  one  another  alone.  Thus,  while  the  language  of  paragraphs  7 
and  10  used  the  word  "Plaintiff,"  it  is  apparent  that  the 
provisions  set  forth  therein  also  applied  to  "Scientology,"  but 
that  the  parties  saw  no  necessity  to  expressly  state  such 
application  of  said  provisions.  If  the  omission  had  been  called 
to  the  parties  attention,  they  would  have  made  said  provisions 
applicable  to  "Scientology"  as  well  as  to  "Plaintiff."  Finally, 

(1)  given  the  extent  to  which  Armstrong  had  successfully  litigated 
against  Scientology  in  Armstrong  I .  (2)  the  language  used  by  Judge 

Breckenridge  to  describe  Scientology  and  its  founder  on  one  hand, 
and  Armstrong  on  the  other,  (3)  Judge  Breckenridge 's  order  that 
Armstrong  was  free  to  speak  on  all  matters  concerning  Scientology, 
and  (4)  Armstrong's  pending  cross-complaint  against  Scientology  in 
Armstrong  I .  it  would  be  unreasonable  and  harsh  to  conclude  that 
Armstrong  had  agreed  that  Scientology  could  characterize  him  in 
whatever  manner  it  chose  in  the  face  of  which  he  would  have  to 
remain  mute.  There  is  nothing  in  the  agreement  that  states  that 
Scientology  could  make  whatever  statements  it  wanted  to  about 
Armstrong,  but  that  he  would  have  to  remain  silent  no  matter  what 
aspersions  were  cast  his  way. 

Indeed,  to  impose  such  a  condition  would  be  absurd  because  it 
would  allow  Scientology  to  literally  re-write  history  in  order  to 
suit  its  own  ends  without  any  regard  to  truth  or  accuracy. 
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Armstrong's  history  in  the  litigation  illustrates  a  profound 
rejection  of  any  such  result.  Thus,  under  the  circumstances  there 
is  a  legal  necessity  for  the  Court  to  imply  that  the  settlement 
terms  were  reciprocal  because  not  only  would  it  be  grossly  unfair 
to  Armstrong  since  it  was  never  his  intent  to  have  his  own 
personal  history  revised  according  to  the  predilections  of 
Scientology,  but  revisionist  litigation  is  anathema  to  the  role  of 
the  Court  as  the  forum  wherein  truth  is  sought. 

The  agreement  expressly  states  that  Armstrong  was  not  to 
discuss  his  knowledge  or  experience  with  respect  to  Scientology. 
The  agreement  is  silent  whether  Scientology  was  prohibited  from 
discussing  its  knowledge  of  Armstrong.  Therefore,  to  imply  that 
the  parties'  intention  was  for  Scientology  to  be  subject  to  the 
same  confidentiality  as  was  Armstrong  does  not  contravene  any 
express  term  of  the  agreement,  particularly  in  light  of  the  fact 
that  a  number  of  provisions  were  mutual  and  in  light  of  the  fact 
that  Scientology's  principal  negotiator  agreed  that  the  terms 
regarding  confidentiality  were  mutual.  Thus,  to  imply  reciprocity 
would  not  violate  the  intent  of  the  parties,  but  effectuate  it. 

"If  without  the  implied  obligation  the  fruits  of  the  contract 
would  be  denied  to  one  of  the  parties,  the  intent  that  such  an 
obligation  should  not  exist  must  clearly  appear  from  the  express 
terms  of  the  contract."  (Bergum  v.  Weber  (1955)  136  Cal.App.2d 
389,  288  P. 2d  623,  626) 

D.  Scientology  Breached  The  Implied  Covenants  of 

Confidentiality  And  Of  Good  Faith  And  Fair  Dealing 

In  addition  to  the  duties  imposed  upon  the  parties  to  a 
contract  by  the  terms  of  their  agreement,  the  law  implies  in  every 
contract  a  covenant  of  good  faith  and  fair  dealing.  ( Seaman's 
Direct  Buying  Service.  Inc,  v.  Standard  Oil  Co.  (1984)  36  Cal. 3d 

752,  768)  The  implied  promise  requires  each  contracting  party  to 
refrain  from  doing  anything  to  impair  the  right  of  the  other  to 
receive  the  benefits  of  the  agreement.  (Betts  v.  Allstate  Ins. 

Co.  (1984)  154  Cal.App.3d  688,  705)  This  covenant  not  only 
imposes  upon  each  contracting  party  the  duty  to  refrain  from  doing 
anything  which  would  render  performance  of  the  contract  impossible 
by  any  act  of  his  own,  but  also  the  duty  to  do  everything  that  the 
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contract  presupposes  that  he  will  do  to  accomplish  its  purpose. 
(McWilliams  v.  Holton  (1967)  248  Cal.App.2d  447,  451)  The  precise 
nature  and  extent  of  the  duties  imposed  by  such  implied  promise 
will  depend  upon  the  nature  and  purpose  of  the  underlying  contract 
and  the  legitimate  expectations  of  the  parties.  (Tollefson  v. 
Roman  Catholic  Bishop  (1990)  219  Cal.App.3d  843,  854)  Thus, 
regardless  of  its  origin,  the  covenant  of  good  faith  and  fair 
dealing  is  designed  to  effectuate  the  intentions  and  reasonable 
expectations  of  the  parties  reflected  by  mutual  promises  within 
the  contract.  (Ibid. ) 

With  respect  to  the  agreement  at  bar,  Scientology  acted  in 
bad  faith  by  unfairly  depriving  Armstrong  of  the  benefit  of  the 
bargain  of  the  settlement  agreement.  Rather  than  leave  its 
history  with  Armstrong  to  rest  silently  in  the  past  insulated  by 
mutual  promises  of  confidentiality,  Scientology  resurrected  its 
old  conflict  with  Armstrong  when  to  do  so  suited  whatever  was  its 
particular  litigation  or  public  relations  strategy  of  the  moment. 
Such  conduct  violates  the  implied  covenant  of  good  faith  and  fair 
dealing. 

II.  THE  SECOND  CAUSE  OF  ACTION  FOR  ABUSE 

OF  PROCESS  IS  NOT  BARRED  BY  THE  STATUTE 

OF  LIMITATIONS  OR  THE  LAW  OF  PRIVILEGE 

A.  Because  The  Tort  Is  Continuing,  The 
Abuse  Of  Process  Claim  Is  Not  Barred 

Armstrong's  cross-complaint  asserts  that  Scientology  obtained 
his  signature  on  the  settlement  by  improper  means  and  thereafter 
has  improperly  used  the  legal  system  in  a  continuing  attempt  to 
destroy  him.  Armstrong  has  alleged  that  defendants  have  engaged 
in  a  conspiracy  to  so  destroy  him. 

So  long  as  a  person  continues  to  commit  wrongful  acts  in 
furtherance  of  a  conspiracy  to  harm  another,  he  can  neither  claim 
an  unfair  prejudice  at  the  filing  of  a  claim  against  him  nor 
disturbance  of  any  justifiable  repose  built  on  the  passage  of 
time.  f Wyatt  v.  Union  Mort.  Co.  (1979)  24  Cal. 3d  773,  787)  As 

Scientology  continues  to  prosecute  its  complaint  against  Armstrong 
that  it  obtained  through  the  improper  influence  over  Michael 
Flynn,  his  former  counsel,  the  tort  of  abuse  of  process  continues 
because  Armstrong  continues  to  be  held  in  place  by  the  agreement 
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which  the  duress  imposed  by  Scientology  and  Flynn  caused  him  to 
enter.  Therefore,  the  running  of  the  statute  is  tolled.  (Ibid.) 

1/ 

B.  When  Scientology  First  Sought  Enforcement 
Of  The  agreement.  The  Statute  Was  Tolled 

Scientology  commenced  its  original  effort  to  enforce  the 
settlement  agreement  on  October  3,  1991.  When  that  effort  failed, 
it  filed  the  instant  complaint  on  February  4,  1992.  Since  the 
settlement  contract  arose  out  of  the  conduct  which  the  cross¬ 
complaint  alleges  is  an  on-going  abuse  of  process,  and  since 
Scientology's  effort  to  enforce  the  same  in  Armstrong  I  is 
substantively  no  different  that  its  effort  herein,  the  statute  was 
tolled  as  of  October  3,  1991,  or  at  the  latest,  February  4,  1992. 
(Code  of  Civil  Procedure  §  428.10  (b) ;  Trindade  v.  Superior  Court 
(1973)  29  Cal.App.3d  857,  859-860;  Garabedian  v.  Skochko  (1991) 

232  Cal . App. 3d  836,  843) 

C.  The  Law  Of  Privilege  Does  Not  Apply 

The  "broad  application"  given  to  Civil  Code  section  47  (b) 
provided  that  it  satisfy  four  conditions;  the  communication  was 

(1)  made  in  a  judicial  or  quasi-judicial  proceeding; 

(2)  by  litigants  or  other  participants  authorized  by  law; 

(3)  to  achieve  the  objects  of  the  litigation;  and 

(4)  that  have  some  connection  or  logical  relation  to  the  action. 

(Silberg  v.  Anderson  (1990)  50  Cal. 3d  205,  211-212,  219) 

Before  discussing  Scientology's  failure  to  satisfy  the  third 


"The  continuing  tort  doctrine  constitutes  a  pretty  well 
established  exception  to  the  usual  rule  that  a  statute  of 
limitations  starts  to  run  at  the  time  of  injury."  (The  American 
Law  of  Torts.  §  5:27  at  888-89.)  Pursuant  to  this  doctrine,  a 
plaintiff  can  bring  an  action  against  all  of  a  defendant's 
wrongful  conduct,  as  long  as  any  of  it  took  place  during  the 
limitation  period.  The  continuing  tort  doctrine  is  applied  where 
"no  single  incident  in  a  continuous  chain  of  tortious  activity  can 
'fairly  or  realistically  be  identified  as  the  cause  of  significant 
harm'  [making  it]  proper  to  regard  the  cumulative  effect  of  the 
conduct  as  actionable."  (Page  v.  United  States  (D.C.Cir.  1984) 

729  F.2d  818,  821-822  quoting  Fowkes  v.  Pennsylvania  R.R.  (3rd 
Cir.1959)  264  F.2d  397,  399)  The  doctrine  is  intended  to  prevent 
a  person  from  acquiring  a  right  to  continue  to  reap  benefits  from 
previous  tortious  conduct.  (Page .  supra .  729  F.2d  at  822) 
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element  herein,  Armstrong  will  address  the  manner  in  which  the 
allegations  of  the  cross-complaint  describe  behavior  that  strikes 
at  the  very  heart  of  the  policy  reasons  which  the  California 
Supreme  Court  has  justified  the  litigant's  privilege  to  be 
"absolute . " 

Certain  essential  values,  defined  as  "policy"  by  the 
California  Supreme  Court,  support  the  rule  that  if  the  four 
conditions  are  satisfied,  the  judicial  privilege  provides  absolute 
protection.  (Id.  at  p.  215)  Whenever  the  scope  of  the  privilege 
that  the  court  designates  to  be  "absolute"  includes  conduct  that 
is  harmful,  the  court's  protection  can  extend  to  wrongful  abuse 
and  exploitation.  Therefore,  an  absolute  privilege  can  "protect 
the  shady  practitioner"  (Id.  at  p.  214)  such  as  an  attorney  who 
"seeks  to  deceive  a  party  into  relying  on  an  expert  by 
misrepresenting  an  expert's  impartiality."  (Id.  at  p.  213)  This 
judicially  stuck  balance  values  the  untrammeled  ability  to  protect 
"the  honest  one  [from  having  to  be]  concerned  with  subsequent 
derivative  actions"  (Id.  at  p.  214)  over  the  "occasional  'unfair' 
result."  (Id.  at  p.  213) 

Similarly,  the  privilege  is  designed  to  promote  and  encourage 

"'open  channels  of  communication  and  the  presentation  of 
evidence'  in  judicial  proceedings.'  [Citation]  A 
further  purpose  of  the  privilege  'is  to  assure  utmost 
freedom  of  communication  between  citizens  and  public 
authorities  whose  responsibility  is  to  investigate  and 
remedy  wrongdoing. '  [Citation]  Such  open  communication 
is  'a  fundamental  adjunct  to  the  right  of  access  to 
judicial  ...  proceedings.'  [Citation]  Since  the 
'external  threat  of  liability  is  destructive  of  this 
fundamental  right  and  inconsistent  with  the  effective 
administration  of  justice'  [Citation],  courts  have 
applied  the  privilege  to  eliminate  the  threat  of 
liability  for  communications  made  during  all  kinds  of 
truth  seeking  proceedings:  judicial,  quasi-judicial, 
legislative  and  other  official  proceedings." 

(Ibid. ) 

The  "occasional  unfair  result"  is  outweighed  by  keeping 
"witnesses  . . .  free  from  the  fear  of  protracted  and  costly 
lawsuits  which  otherwise  might  cause  them  either  to  distort  their 
testimony  or  refuse  to  testify  altogether"  (Id.  at  p.  214)  in 
order  that  "the  paths  that  lead  to  the  ascertainment  of  truth 
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should  be  left  as  free  and  as  unobstructed  as  possible."  (Ibid.) 

The  gravamen  of  the  cross-complaint  is  that  by  engineering 
the  subversion  of  the  lawyer  who  represented  the  most  effective 
witnesses  knowledgeable  of  Scientology's  behavior  so  that  he  would 
get  those  clients  to  sign  unconscionable  settlement  contracts 
subjecting  them  to  be  sued  if  they  ever  testified  as  witnesses 
again,  Scientology  is  now  able  to  systematically  corrupt  "an 
effective  and  smoothly  operating  judicial  system."  (Id.  at  p. 

215)  !/ 

By  virtue  of  threats  of  lawsuits,  Scientology  has  eliminated 
from  the  "open  channels  of  communication"  an  entire  genus  of 
judicially-credited  and  truthful  witnesses  knowledgeable  about  its 
behavior  and  practices.  Gerald  Armstrong  stands  up  against  this, 
refusing  to  be  used  as  a  tool  of  corruption,  f/ 


5  The  Los  Angeles  Superior  Court  has  recognized  that  the 
settlement  contract  on  which  the  instant  case  is  based  is  corrupt. 
Judge  Geernaert  stated:  "[T]hat  is  ...  one  of  the  most  ambiguous, 
one-sided  agreements  I  have  ever  read.  And  I  would  not  have 
ordered  the  enforcement  of  hardly  any  of  the  terms  had  I  been 
asked  to,  even  on  the  threat  that,  okay,  the  case  is  not  settled. 

I  know  we  like  to  settle  cases.  But  we  don't  like  to  settle  cases 
and,  in  effect,  prostrate  the  court  system  into  making  an  order 
which  is  not  fair  or  in  the  public  interest."  ASUDF  No.  24,  p. 

33.  Armstrong  dec.  Ex.  S. 

6  Before  Armstrong  made  this  determination,  he  endured 
Scientology's  continual  attacks  Armstrong  after  December  1986  when 
the  settlement  contract  was  signed.  It  published  a  false  and 
unfavorable  description  of  Armstrong  in  a  "dead  agent"  pack.  (*) 
It  filed  several  affidavits  in  the  case  of  Church  of  Scientology 
of  California  v.  Russell  Miller  and  Penguin  Books  Limited.  Case 

No.  6140  in  the  High  Court  of  Justice  in  London  England  which 
falsely  accused  Armstrong  of  violations  of  court  orders,  and 
falsely  labeled  him  "an  admitted  agent  provocateur  of  the  U.S. 
Federal  Government."  Armstrong  dec.U  11,  Ex.L,  p.4,  ^  8.  It 
delivered  copies  of  an  edited  version  of  an  illegally  obtained 
1984  videotape  of  Armstrong  to  the  international  media. Armstrong 
dec.  Ex.  A,  p.20,U43. 

After  Armstrong  was  subpoenaed  to  testify  in  the  case  of  Bent 
Corvdon  v.  Scientology.  Los  Angeles  Superior  Court  No.  C  694401, 
Scientology  threatened  Armstrong  with  lawsuits  on  six  occasions  if 
he  did  not  obey  its  orders  to  not  testify  regarding  Scientology's 
dark  side.  Armstrong  dec. Ex. A,  m  4-8,20,40,44.  In  the  fall  of 
1989,  right  after  receiving  a  series  of  threats  from  organization 
attorney  Lawrence  Heller,  Armstrong,  who  had  not  earlier  responded 
to  Scientology's  post-settlement  attacks,  concluded  that  he  was 

(continued. . . ) 
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By  way  of  retaliation  and  retribution,  Scientology  is 
attempting  to  destroy  Armstrong  and  make  an  example  of  him.  It  is 
doing  so  by  using  the  settlement  contracts  it  got  Armstrong's 
attorney  to  make  Armstrong  and  those  who  would  be  his  witnesses 
sign  as  a  lever  to  deprive  Armstrong  of  a  defense  in  this  action. 
The  instant  lawsuit  is  necessarily  predicated  on  the  settlement 
contract.  That  contract  is  one  of  many.  Each  of  the  many 
contracts  does  not  allow  the  former  witnesses  "to  testify  or 
otherwise  participate  in  any  other  judicial,  administrative  or 
legislative  proceeding  adverse  to  Scientology  . . .  [and'  shall  not 
make  himself  amenable  to  service  of  any  such  subpoena  in  a  manner 
which  invalidates  the  intent  of  this  provision."  (Settlement 
Agreement  at  f  7-H,  pp.  10-11)  By  virtue  of  contracts  purchased 
through  the  corruption  of  counsel  who  represented  the  signing 
parties,  Scientology's  objective  is  to  suppress,  censor  and 
exclude  relevant  evidence  from  truth-seeking  proceedings  to  which 
it  is  a  party.  And  if  one  of  those  who  signed  such  a  contract 
rejects  its  chains  by  vigorously  participating  in  "freedom  of 
communication  during  all  kinds  of  truth-seeking  proceedings," 
Scientology  will  sue  him  until  he  no  longer  exercises  "freedom  of 
communication"  in  court  proceedings  wherein  it  is  a  litigant. 

Armstrong's  first  amended  cross-complaint  says  such  conduct 
constitutes  an  abuse  of  process.  For  Scientology  to  sue  Armstrong 
because  Armstrong  has  refused  to  go  along  with  a  contract  that 
Scientology  compromised  his  former  counsel  to  get  Armstrong  to 
sign  is  not  to  achieve  the  objects  of  this  litigation.  It  is  to 
intimidate  him  and  to  hold  him  up  as  an  example  by  which  to 
intimidate  others  that  is  the  most  apparent  object  of  this 
litigation.  The  most  insidious  object  of  Scientology's  litigation 
strategy  is  to  suppress  and  control  the  very  values  which  make  up 
"the  backbone  to  an  effective  and  smoothly  operating  judicial 
system."  (Id.  at  p.  215.)  This  strikes  at  each  of  the  reasons 
which  underlie  the  privilege  that  Scientology  is  asking  this  court 


6 ( . . .continued) 

being  used  to  obstruct  justice  and  that  he  had  a  right  and  a  duty 
to  not  obstruct  justice.  Armstrong  dec.  Ex.  A,U  8,46. 
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to  use  in  order  to  throw  out  Armstrong's  cross-complaint. 

Civil  Code  section  47  (b) (2)  states  that  a  publication  in  a 

judicial  proceeding  is  privileged  except  if  the  communication  is 

"made  in  furtherance  of  an  act  of  intentional 
destruction  or  alteration  of  physical  evidence 
undertaken  for  the  purpose  of  depriving  a  party  to 
litigation  to  the  use  of  that  evidence,  whether  or  not 
the  content  of  the  communication  is  the  subject  of  a 
subsequent  publication  or  broadcast  which  is  privileged 
pursuant  to  this  section.  As  used  in  this  paragraph, 
'physical  evidence'  means  evidence  specified  in  Section 
250  of  the  Evidence  Code  or  evidence  that  is  property  of 
any  type  specified  in  Section  2031  of  the  Code  of  Civil 
Procedure . " 

In  its  fourth  cause  of  action  in  its  Second  Verified 
Complaint  For  Damages  And  For  Preliminary  And  Permanent  Injunctive 
Relief  For  Breach  Of  Contract  filed  April  5,  1994,  Scientology 
alleged: 

"40.  In  addition  to  the  paralegal  services  which 
Armstrong  has  provided  to  Ford  Greene  and  John  Elstead 
on  the  Aznarans'  litigation,  Armstrong  also  provided  the 
Aznarans  with  a  declaration,  dated  August  26,  1991,  and 
filed  in  the  Aznarans'  case.  In  that  declaration 
Armstrong  describes  some  of  his  alleged  experiences  with 
and  concerning  plaintiff,  and  purports  to  authenticate 
copies  of  certain  documents.  These  actions  and 
disclosures  are  violations  of  Paragraphs  7(G),  7(H)  and 
10  cf  the  Agreement,  requiring  that  Armstrong  pay  to  CSI 
and  RTC  $50,000  in  liquidated  damages." 

(Second  Amended  Complaint  at  9:26-10:7.  The  declaration  to  which 

the  language  in  Armstrong  II  refers  is  attached  as  Exhibit  F  to 

the  Declaration  of  Ford  Greene  Opposing  Motion  To  Exclude  Expert 

Testimony  filed  in  Aznaran  v.  Church  of  Scientology  of  California. 

U.S.  District  Court,  Central  District  of  California,  Case  No.  CV- 

88-1786-JMI  (Ex).  Attached  to  Armstrong's  Declaration  are  two 

exhibits.  Exhibit  1  is  a  letter  from  L.  Ron  Hubbard  to  the 

Federal  Bureau  of  Investigation.  Exhibit  2  is  one  of  thousands  of 

Scientology's  technical  bulletins.  Hubbard  brags  that  he  knows 

how  to  "brainwash  faster  than  the  Russians  (20  secs  to  total 

amnesia  against  three  years  to  slightly  confused  loyalty)." 

Armstrong  dec.  Ex.X.  Such  materials  are  those  which  fall  within 

the  scope  of  Evidence  Code  section  250  and  Code  of  Civil  Procedure 

section  2031.  Since  the  complaint  in  the  instant  case  is  part  of 
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a  scheme  to  retaliate  against  Armstrong  for  participation  in 
litigation  in  order  to  destroy  evidence  by  making  it  unavailable, 
it  fall  in  the  exception  to  the  litigation  privilege. 

Scientology  has  sued  Armstrong  because  Armstrong  has  refused 
to  go  along  with  a  contract  that  Scientology  compromised  his 
former  counsel  to  get  Armstrong  to  sign.  The  same  counsel  got 
Armstrong's  witnesses  to  sign  identical  contracts.  Now 
Scientology  will  not  release  such  persons  for  the  limited  purpose 
of  assisting  Armstrong  defend  himself  herein.  Thus,  Scientology 
controls  both  sides  of  the  litigation,  which  constitutes  an  abuse 
of  process. 

In  O' Morrow  v.  Borad  (1946)  167  P.2d  483,  the  California 
Supreme  Court  stated  "[i]t  is  contrary  to  public  policy  for  a 
person  to  control  both  sides  of  litigation  .  .  .  [which  is]  in 

accordance  with  the  fundamental  principle  that  one  may  not  be  both 
the  plaintiff  and  the  defendant  in  an  action."  (Id.  167  P.2d  at 
486)  Thus , 

The  prevailing  doctrine  in  our  judicial  system  that  an 
action  not  founded  upon  an  actual  controversy  between 
the  parties  to  it,  and  brought  for  the  purpose  of 
securing  a  determination  of  a  point  of  law,  is  collusive 
and  will  not  be  entertained;  and  the  same  is  true  of  a 
suit  the  sole  object  of  which  is  to  settle  rights  of 
third  persons  who  are  not  parties. 

(Golden  Gate  Bridge  and  Highway  Dist,  v.  Felt  (1931)  214  Cal.  308, 

5  P.2d  585,  589-90)  Just  as  "[i]t  necessarily  follows  that  the 

same  party  cannot  be  plaintiff  and  defendant  in  the  same  law  suit, 

even  though  he  sue  in  one  capacity  and  defend  in  another," 

(Redevelopment  Agency,  Etc,  v,  City  of  Berkeley  (1978)  143 

Cal.Rptr.  633,  636-37),  it  also  necessarily  follows  that  a  party 

cannot  be  the  only  party  in  ongoing  litigation  because  he  has 

purchased  the  absence  of  his  adversary  or  witnesses  upon  whom  the 

defense  of  his  adversary  depends. 

The  most  insidious  object  of  Scientology's  litigation 

strategy  is  to  suppress  and  control  the  very  values  which  make  up 

"the  backbone  to  an  effective  and  smoothly  operating  judicial 

system."  (Silberq  50  Cal. 3d  at  p.  215.)  This  strikes  at  each  of 

the  reasons  which  underlie  the  privilege  that  Scientology  is 

asking  this  court  to  use  in  order  to  throw  out  Armstrong's  cross- 
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complaint. 

III.  CONCLUSION 

Based  upon  the  foregoing,  Armstrong  respectfully  submits  that 
motion  for  summary  adjudication  should  be  denied. 
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DATED: 


July  20,  1994 


GERALD  ARMSTRONG 
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PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  ARMSTRONG'S  MEMORANDUM  IN  OPPOSITION  TO  MOTION  FOR 

SUMMARY  ADJUDICATION;  ARMSTRONG'S  SEPARATE 
STATEMENT  OF  DISPUTED  AND  UNDISPUTED  FACTS  IN 
OPPOSITION  TO  MOTION  FOR  SUMMARY  ADJUDICATION  WITH 
SUPPORTING  EVIDENCE 


on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 
a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 
thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 
San  Anselmo,  California: 


Andrew  Wilson,  Esguire 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street,  Suite  450 
San  Francisco,  California  94104 


LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 
6255  Sunset  Boulevard 
Suite  2000 
Los  Angeles,  California  90028 
(By  Telecopier) 


[x]  (By  Mail)  I  caused  such  envelope  with  postage  thereon 

fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 


[x]  (State)  I  declare  under  penalty  of  perjury  under  the 

laws  of  the  State  of  California  that  the  above 
is  true  and  correct. 


DATED: 
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